
IRS CIRCULAR 230 DISCLOSURE: To ensure compliance with requirements imposed by the IRS, we inform you that any U.S. federal tax advice contained in this communication (including any attachments) is not intended or written to be used or relied upon, and cannot be used or relied upon, for the purpose of (i) avoiding penalties under the Internal Revenue Code or (ii) promoting, marketing, or recommending to another party any transaction or matter addressed herein.  If you are not the original addressee of this communication, you should seek advice based on your particular circumstances from an independent adviser.  
1. Introduction
a. Statutory Language

i. “No gain or loss shall be recognized on the exchange of property held for productive use in a trade or business or for investment if such property is exchanged solely for property of like kind which is to be held either for productive use in a trade or business or for investment.” IRC §1031(a)(1).

b. Only certain types of property will qualify for §1031 exchange treatment:

i. The properties transferred and received cannot be of a type specifically excluded under IRC §1031(a)(2).

ii. Each of the properties must be held by the taxpayer for a “qualified use.”  IRC §1031(a)(1).

iii. The properties relinquished and the replacement properties received must be “like kind.”  IRC §1031(a)(1).

2. Excluded Property

a. Stock in trade.  IRC §1031(a)(2)(A).

i. Stock in trade is property that would be included in inventory, or property held primarily for sale to customers in the ordinary course of the taxpayer’s trade of business.  IRC §1221(a)(1).  

ii. “If the purpose of the acquisition and holding and the only manner in which benefit was to be realized from the property acquired was ultimate sale at a profit, its acquisition and holding by a dealer such as taxpayer must be considered to have been for sale to customers in the ordinary course of business.”  Margolis v. Commissioner (1964) 337 F.2d 1001, 1004.

1. But, “income-producing property (or property potentially of that character) held not for purposes of sale but in order that gain may be realized from the income produced by it, is properly regarded as investment.”  Id.  

b. Other property held primarily for sale. IRC §1031(a)(2)(A).

i. This is broader than the stock in trade exclusion.  It includes property held by the taxpayer primarily for sale, regardless of whether the taxpayer is regarded as being in the business of offering the property for sale to customers. Ethel Black (1960) 35 TC 90.  

c. Stocks, bonds or notes.  IRC §1031(a)(2)(B).  

d. Other securities or evidences of indebtedness or interest.  IRC §1031(a)(2)(C).

e. Interests in a partnership. IRC §1031(a)(2)(D).

f. Certificates of trust or beneficial interests.  IRC §1031(a)(2)(E).

g. Choses in Action. IRC §1031(a)(2)(F).  

3. Qualified Use Requirement

a. Held for productive use in a trade of business.  IRC §1031(a)(1).

b. Held for investment.  IRC §1031(a)(1).  

4. Like Kind Property Requirement

