
Most audits are correspondence audits – the “best” type of audit to get.   There are two types of correspondence audits.  The first is if an item on one informational return does not match another. For example, if a figure entered on a return does not match the taxpayer’s W2; or if the 1099 does not match a figure on the W2 this discrepancy will automatically appear on the IRS’s computers.  These are fairly common and are usually clerical in nature.  The second type is where the return is “screened” for potential red flags.  Too many red flags will trigger an audit.  The IRS uses a scoring system to determine how may red flags are too many.  These disputes can be factual or legal in nature (or both), and are more complex than the first type.  The letter you received will say a lot about what needs to be done and how serious the matter is.  

Next step is to respond to the letter within the time set forth in the letter.  This can be done by phone, in person, or (preferably) in writing.  Here, you will summarize and explain the position you took on your return.  You may also provide supporting documentation, facts or law.  The agent in charge of the audit will respond to the letter in writing, or may schedule a conference.  You do not have to meet with the IRS; your representative can.  If you disagree with the agent’s position, you may request to go up the ladder by asking for a review by the agent’s supervisor and the process repeats itself.  

If the matter cannot be resolved informally with the agent, the IRS will issue a “30 day letter.” This gives you the right to appeal the IRS’s decision to another level of the IRS within 30 days.  In actuality, you can request an appeal at any time.  The appeal process is akin to a settlement conference, but with more senior IRS people who are experienced in mediation and authorized to settle.  There are also fast track mediation programs that are available.   

If the matter does not settle on appeal or at mediation, the IRS will issue a notice of deficiency (NOD or “90 Day Letter”).  This starts the assessment process.  You will then have 90 days to pay the tax and file an action in the tax court for a refund.  If you do not file a petition to the tax court within 90 days, the IRS will begin collections (e.g., liens, levies, etc.).  If you do file in tax court, the tax court will determine whether there is a deficiency due; the judgment is appealable.  If the amount in controversy is less than $50,000, there is a special “small” tax court process you can use that is more akin to small claims court (i.e. less formal, quicker).  There is no appeal from a small tax court trial. 

At any point in the process you can make what is called an “offer in compromise.”  In considering the settlement offer, the IRS is allowed to consider the merits of the case, the taxpayer’s ability to pay, and other relevant factors in determining whether to accept the offer.  
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