
As I am sure you are all aware, property values across the country have taken a major hit in the past couple of years.  For those people who own (and in some instances lease) real property in California, there is a small “silver lining” known as Proposition 8 (“Prop 8).  Prop 8 was passed in 1979 one year after Proposition 13 (“Prop 13”).  As you are probably aware, Prop 13 limits any real property tax increase to 2% per year.  Prop 13 assumes that real property always appreciates in value, and therefore did not address the less typical situation of declining property values.  That is where Prop 8 comes into play.  

Under Prop 8, the assessed value of property must be reduced to its “full cash value” taking into account reductions in value due damage or destruction, depreciation and obsolescence, or (more typically) to general declines in market values.  Technically, the county assessor is supposed to automatically reassess the property values on each “lien date” (January 1), and to make downward adjustments if the property has declined in value.   As a practical matter, this is rarely done (for obvious reasons), putting the onus on the taxpayer to request a Prop 8 reassessment.  


So, if you believe your property is worth less than its current assessed value, here is what you can do.  
Informal Request.  In most counties, the first step is to contact the appraiser and to request an “informal” Prop 8 reassessment.  It is always best to begin the informal resolution process already armed with all available facts and data to support your claim of value.  The assessor is authorized to follow one of three valuation techniques, so it is important to work with a lawyer and an appraiser (or in some instances, a broker) to determine which technique is most appropriate based on the facts and the law.  
When presented at the onset with a solid claim for reassessment, it has been my experience that the assessor generally will accept the value stated by the taxpayer.  This may have to do with the fact that all county assessors are completely overwhelmed with Prop 8 requests, so when someone sets forth a compelling case for a reduced value, most assessors would rather grant the request, than spend the time and effort to fight it.  

Administrative Appeal.   In some instances, the assessor will deny the Prop 8 request entirely, or may reduce the property value, but not as much as the owner would like.  In other instances, the assessor may be so overwhelmed, that he or she does not respond to the informal request in a timely manner.  At that point, it would be necessary to file an appeal to preserve your rights.  In order to challenge a 2009 assessment, the appeal must be filed between July 2, 2009 and November 30, 2009 (although a few counties have earlier or later deadlines).  

The appeals process involves a hearing before an independent appeals board.  While not technically a “judicial” proceeding, the administrative hearing is similar to a “mini trial” and the proceedings are subject to the same rules of evidence as in a trial court.  The decision of the appeals board is the final administrative decision.  If the taxpayer is still unsatisfied, the next available step is to file an action for a refund with the Superior Court.  
If you are like most people, you are probably less concerned with the mundane administrative procedures, and more concerned with the substantive effect of Prop 8.  Let me try and explain how Prop 8 and Prop 13 work together based on the following example:

· Assume that X owns commercial real property in Sonoma County which X purchased for $10,000,000 in 2005.  The Prop 13 “base year value” is therefore $10,000,000, meaning that the assessed value of X’s property can only be increased by 2% per year.  Between 2006 and 2008, the property appreciates in value to $13,000,000.  Thanks to Prop 13, the “adjusted base year value” in 2008 is $10,612,080—even though it is actually worth $13,000,000.  

· In 2009, the market tumbles and the property is worth just $8,000,000.  After making an informal Prop 8 request, the assessor agrees with X’s determination of value, and reassesses the property at $8,000,000.  The assessor will then mail a refund check to X for any property tax installment payments in 2009 that were made at the previous assessed value.    Sounds simple enough, but here is where things get a little tricky.
· The new Prop 8 value is not subject to the Prop 13 limits.  Therefore, if in year 2010, the property appreciates in value to $9,000,000, the property would be assessed at its full value of $9,000,000.
  In other words, X’s property taxes will increase based on the property’s actual value, not the artificial Prop 13 limit of 2% per year.  

· This does not mean that X will forever lose the protections of Prop 13.  Prop 13 may come back into play if the property appreciates in value above the “adjusted base year value.”  For example, assume that in year 2011, the market take off and the value of X’s property rises to $12,000,000.  Since $12,000,000 is greater than the adjusted base year value, Prop 13 would once again come into play, and limit the assessed value to $11,216,624 ($10,000,000, plus 2% per year between 2005 and 2011).  
While seemingly complex, these rules can be summarized in a single sentence: Under Prop 8 and Prop 13, the property will be assessed at the property’s fair market value, or the adjusted base year value, whichever is less.  
I have successfully helped clients reduce their assessed property values by significantly more than $10 million.  Please feel free to contact me if you have any further questions.  
� In appropriate circumstances, this rule allow for some creative tax planning.  Assume that in 2009, X decides to sell a 50% interest in the property to Y, an investor who will provide additional capital.  This would trigger a change in ownership, and would establish a new base year value of just $8,000,000 (the value in 2009).  The $8 million base year value would then be subject to Prop 13’s 2% limitations.  





