
“All contracts which have for their object, directly or indirectly, to exempt anyone from responsibility for his own fraud, or willful injury to the person or property of another, or violation of law, whether willful or negligent, are against the policy of the law.”  Cal. Civ. Code § 1668.  


A contract which exculpates a party from the results of their own negligence is valid, unless (a) the party willfully or negligently violated a statutory law,
 or (b) the public interest is involved.
  As explained by the Supreme Court, “contracts seeking to relieve individuals from the results of their own negligence are not invalid as against the policy of the law.”  Palmquist v. Mercer (1954) 43 Cal. 2d 92, 100 (quoting, Werner v. Knoll (1948) 89 Cal. App. 2d 474, 476).  


Courts draw a distinction between “general” and “specific” exculpatory clauses.  A general exculpatory clause does not specifically address itself to the issue of negligence, whereas a specific exculpatory clause expressly mentions negligence.  See, Rossmoor Sanitation, Inc. v. Pylon, Inc. (1975) 13 Cal. 3d 622, 628-29.
  


A specific exculpatory clause is an express and unequivocal expression of the party’s intent to preclude liability for negligence—both active and passive.  Salton Bay Marina, Inc. v. Imperial Irr. Dist. (1985) 172 Cal. App. 3d 914, 933; Burnett v. Chimney Sweep (2004) 123 Cal. App. 4th 1057, 1066.  In Burnett, the court addressed an exculpatory clause identical to Clause 3, which provided that “[n]otwithstanding Lessor’s negligence, or breach of this Lease, Lessor shall under no circumstances be liable for injury to the Lessee’s business or for any loss of income or profits therefrom.”  Id. at 1067. The court held, as a matter of law that the clause “shields [the landlord] from liability for [the tenant’s] loss of profits,” caused by the lessor’s active negligence, because the clause “specifically mentions negligence.”  Id.  


General exculpatory clauses are also enforceable.  The only difference between a general exculpatory clause and a specific exculpatory clause is the extent to which each relieves a party from liability.  A general exculpatory clause relieves a party for its own “passive” negligence, but not for “active” or “affirmative” negligence.  Salton Bay, 172 Cal. App. 3d at 933; Burnett, 123 Cal. App. 4th at 1066.  As discussed above, a specific exculpatory clause relieves a party for both active and passive negligence.  


Active negligence is found where a party “personally participate[s] in an affirmative act of negligence.”  Rossmoor, 13 Cal. 3d at 629 (emphasis added).  Passive negligence is found “in mere nonfeasance.”  Id.  “The crux of the inquiry is to determine whether there is participation in some manner by the person seeking [exculpation] in the conduct or omission which caused the injury beyond the mere failure to perform a duty imposed upon him by law.”  Id. (quoting Morgan v. Stubblefield (1972) 6 Cal. 3d 606, 625).  


The distinction between active and passive negligence is discussed in the following cases.  


In Muth v. A. Urricelqui (1967) 251 Cal. App. 2d 901, a general contractor began construction of a residential subdivision on land it owned.  The contractor hired various subcontractors responsible for grading the subdivision.  Shortly after selling the completed homes, a landslide occurred, destroying one home.  The home owner successfully sued the contractor.  The contractor sued three subcontractors for implied indemnity.  Id. at 904-06.


In order to prevail in the indemnity action, the contractor had to prove the subcontractors were negligent and that he was passively negligent.  Although the contractor had the right to supervise and inspect the subcontractor’s work, and the right to specify changes, the contractor failed to do so.  Id. at 911.  The court held that “failure to inspect or advise” the work performed by the subcontractors was at most, passive negligence.  Id.  


In Markley v. Beagle (1967) 66 Cal. 2d 951, building owners hired a contractor to remove certain equipment.  While removing the equipment, the contractor undermined supports surrounding a railing.  Months later, one of the railings fell, injuring the plaintiff.  The contractor alleged it had no duty to indemnify the owners pursuant to a general indemnity clause in the owner-contactor contract.  The court held the contractors had a duty to indemnify the owners because the owner’s negligence was passive.  Id. at 962.  


In Safeway Stores, Inc. v. Massachusetts Bonding & Ins. Co. (1962) 202 Cal. App. 2d 99, Safeway hired a contractor to construct a new grocery store.  In accordance with the conditions and specifications of the construction contract, the contractor hired a subcontractor to install six trusses for the roof of the building.  Evidence was produced that Safeway’s construction supervisor thought the truss material was of poor quality.  Nevertheless, the trusses were erected, and four days later collapsed, causing personal injury.  Id. at 103-04.


Safeway and the contractor had a general indemnity clause in their contract.  The contractor argued it owed no duty to indemnify because Safeway was actively negligent.  The court held that Safeway’s conduct, at most, amounted to passive negligence because the contractor, not Safeway caused the installation of the trusses.  Id. at 111.  The court explained that “[t]he only negligence which could be thus posited of Safeway was merely passive in nature and not active or affirmative.  It is too obvious to require detailed exposition that Safeway was not actively engaged in the construction of the building.”  Id. (italics in original).  Safeway “merely declined to exercise a general supervisory right to order . . . removal” of the trusses.”  Id.  In other words, “Safeway’s position was one of non-action.”  Id. (italics in original).  

� The word “negligent” as used in Section 1668, “is in a restrictive sense and only in connection with violations of law.”  Werner v. Knoll, (1948) 89 Cal. App. 2d 474, 476 (emphasis added); see also, 1 Witkin, Summary of California Law (10th ed. 2005) § 671 (“contracts exempting from liability for ordinary negligence are valid where the public interest is not involved”).  





� An exculpatory clause relieving a party from their own negligence is valid, unless the public interest is involved.  Tunkl v. Regents of California (1963) 60 Cal. 2d 92, 96.  As a matter of law, a commercial lease, “is a matter of private contract between the lessor and the lessee with which the general public is not concerned.”  Inglis v. Garland (1936) 19 Cal. App. 2d Supp. 767, 773 (emphasis added); Burnett v. Chimney Sweep (2004) 123 Cal. App. 4th 1057, 1066 (holding that commercial lease does not impact or affect the public interest; Mills v. Ruppert (1959) 167 Cal. App. 2d 58, 62; Tunkl, 60 Cal. 2d at 97, fn. 7.  





� Although Rossmorr involved an indemnity provision, “cases have expressly held the general rules of constructing indemnity provisions apply to exculpatory clauses.”  Salton Bay Marina, 172 Cal. App. 3d at 933, fn. 3.  





