
A partnership is “an association of two or more persons to carry on as co-owners a business for profit.”  Cal. Corp. Code § 16101(9).  A joint venture, like a partnership involves two or more person jointly carrying out a business for profit, but unlike a partnership, “usually involves a single business transaction.”  Nelson v. Abraham (1947) 29 Cal. 2d 745, 749; Weiner v. Fleischman (1991) 54 Cal. 3d 476, 482.  “From a legal standpoint, both relationships are virtually the same. Accordingly, the courts freely apply partnership law to joint ventures when appropriate.”  Weiner, 54 Cal. 3d at 482.  


Whether a partnership or joint venture exists is primarily a question of fact.  48, California Jurisprudence (3d) Partnership § 36; Oscar Krenz Copper & Brass Works v. England (1930) 109 Cal. App. 747, 751.  The burden of proving the existence of a partnership lies with the person who alleges a partnership.  Frisch v. Frisch (1950) 97 Cal. App. 2d 183, 187.  
A partnership can be created without a written agreement and regardless of whether or not the persons intend to form partnership.  § 16202(a).   In general, a “person who receives a share of profits of a business is presumed to be a partner” unless the profits are received, inter alia, in “payment of interest or other charge on a loan, even if the amount of payment varies with the profits of the business, including a direct or indirect present or future ownership of the collateral, or rights to income, proceeds, or increase in value derived from the collateral.” § 16202(c)(3)(E); § 16202(c)(2) (“The “sharing of gross returns does not by itself establish a partnership, even if the person sharing them have a joint or common right or interest in property from which the returns are divided.”).  

In determining whether a partnership or joint venture exists, the two most important factors are the sharing of profits and losses and joint participation in the conduct, control and management of the business.  Spier v. Lang (1935) 4 Cal. 2d 711, 716; Oscar Krenz Cooper, 109 Cal. App. at 752; Constans v. Ross (1951) 106 Cal. App. 2d 381, 386; Bank of California v. Connolly (1973) 36 Cal. App. 3d 350, 364.  As explained in Connolly, “[a]n essential element of a partnership or joint venture is the right of joint participation in the management and control of the business. Absent such right, the mere fact that one party is to receive benefits in consideration of services rendered or for capital contribution does not, as a matter of law, make him a partner or joint venturer.” 

