

A joint venture “is an undertaking by two or more persons jointly to carry out a single business enterprise for profit.”  Nelson v. Abraham, (1947) 29 Cal. 2d 745, 749.  Unlike a partnership, a joint venture “usually involves a single business transaction, whereas a partnership may involve ‘a continuing business for an indefinite or fixed period of time.’” Weiner v. Fleischman, (1991) 54 Cal. 3d 476, 482; see also, 9 Witkin, Summary of California Law, Partnership (10th ed.) § 9 at p. 584.  From a legal prospective, the distinction is of little meaning.  See, id. [“From a legal standpoint, both relationships are virtually the same. Accordingly, the courts freely apply partnership law to joint ventures when appropriate.”].  Each member of the joint venture is the agent of the other and each is vicariously liable for the actions of the other.  See, Engineering Service Corp. v. Longridge Inv. Co., (1957) 153 Cal. App. 2d 404, 411; Leming v. Oilfields Trucking Co. (1955) 44 Cal. 2d 343, 350.  

Whether a joint venture exists is a question of fact to be determined from the evidence and logical inferences drawn therefrom.  See, In re Jones, (C.D.Cal. 1987) 72 B.R. 25, 27.  The most important factor is the intent of the parties.  See, Holtz v. United Plumbing & Heating Co., Inc., (1957) 49 Cal. 2d 501, 506.  In determining whether an intent to create a joint venture exists, the following elements provide objective evidence of intent:  (1) a single enterprise; (2) a community of interest; (3) a sharing of both profits and losses; and (4) the right of joint participation in the management and control of the business.  In re Jones, 72 B.R. at 27; see also, Holtz, 49 Cal. 2d at 506-07 [In order to create a joint tenancy there must be “an agreement between the parties under which they have a community of interest . . . , an understanding as to the sharing of profits and losses, and a right of joint control.”]  The agreement need not be formal.  For example, a joint venture may be formed by parol agreement or “it may be assumed as a reasonable deduction from the acts and declarations of the parties.”  Nelson, 29 Cal. 2d at 749-50.   

Where there is a dispute between the alleged coventurers, the stated intent of the parties may control.  Hayward’s v. Nelson, (1956) 143 Cal. App. 2d 807, 814.  However, where third parties are involved, the intent of the alleged coventurers is not determinative.  “The criteria for determining the existence of the relationship of joint venturers as between the parties themselves are not necessarily determinative where the rights of third persons are involved.”  Nelson, 29 Cal. 2d 745.  When “the rights of third parties are involved, the basis of the inquiry shifts materially, and the fundamental question is, what had those third parties the right to believe from the language of the contract and from the conduct of the parties to it as affecting them?”  Wescott v. Gilman, (1915) 170 Cal. 562, 569.  The inquiry is factual in nature “and very little value will be found from any extended review of the authorities.”  Id. 


Therefore, when a third party claimant alleges two people are engaged in a joint venture, the intent of the parties is not determinative.  Instead, the conduct of the parties can “demonstrate[] that neither the documents nor the testimony as to the parties’ intentions clearly reflect their legal relationship.”  Connor v. Great Western Savings and Loan Assn., (1969) 69 Cal. 2d 850, 962.  In other words, despite contractual language to the contrary, a joint venture exists as a matter of law with respect to a third party claimant if the alleged coventurers’ conduct shows an intent to create a joint venture.


Joint venture liability often arises in the context of the creditor-debtor relationship.  For example, in Connor v. Great Western Savings and Loan Assn., (1969) 69 Cal. 2d 850, a financial institution lent $3 million to a developer on the condition that the developer construct a housing development.  The loan bore interest at 6.6% and the lender charged the developer a 5% fee. The undeveloped land was owned by the developer. Once buyers for the individual homes were found, the lender agreed to make loans secured by first trust deeds to approved buyers of the newly developed homes.  The lender was given the right of first refusal and if the home buyer wished to obtain long term loans elsewhere, the lender had the right to meet the terms of the proposed financing.  In addition, lender charged the developer a 1% fee for loans made to qualified buyers and a 1.5% fee for loans made to less credit worthy buyers.  Id. at 859-61.  The homes were negligently constructed and individual home owners sued the lender alleging the lender and the borrower were engaged in a joint venture.  


The Supreme Court rejected this claim holding that although the borrower and lender “each shared in the control of the development, that each anticipated receiving substantial profits therefrom, and that they cooperated with each other in the development, there is no evidence of a community or joint interest in the undertaking.”  Id. at 863.   “Although the profits of each were dependent upon the overall success of the development, neither was to share in the profits or the losses that the other might realize or suffer.  Although each received substantial payments as seller, lender, or borrower, neither had an interest in the payments received by the other.”  Id.  


In In re Eugene, Jones paid $20,000 to Wright for a 25% interest in property owned by Wright.  In exchange for the capital, Wright agreed to develop the property into a mobile home park.  Unbeknownst to Jones, Wright began selling the lots without obtaining necessary permits or subdivision maps.  One of the purchasers, sued Jones to recover the deposit he had made for the lot.  The purchaser alleged that Jones and Wright were joint adventurers.  Jones claimed he was a mere passive investor, not a joint venturer.  72 B.R. at 26-27.


The court held that a joint venture existed.  First, the development of the mobile home park was a single enterprise.  Second, a community of interest existed because Jones provided capital, Wright provided the construction, and both parties had a common goal of developing and completing the mobile home park.  Third, the written agreement said that Jones and Wright would share the profits 25% and 75% respectively.  Although no provision provided for losses, the court noted that the law implies an obligation of the parties to bear losses in the same proportion.  Fourth, the parties jointly participated in the management and control of the development.  In that regard, the contract required that Jones was to agree to any significant changes in the approved plans.  Jones had responsibility for construction loans in direct proportion to the percentage of his investment.  Jones had the right to approve potential future investors.  The contract stated that when available, Jones would assist in the actual operation of the venture, including legal matters, formulating rules, establishing procedures and hiring employees.  Jones also parked his camper on the development site and on one occasion watered the lawn.  Id. at 28.  


In Hansen v. Burford, (1931) 212 Cal. 100, Cole and Owen (C&O) sold two undeveloped lots to Burford and Nowling (N).  A deed of trust in favor of C&O was executed to secure a note of $1300.  No cash payment was made on either lot.  N agreed to obtain a construction loan and build a home on each lot.  Once the homes were completed, N agreed to sell them.  C&O and N would share 50/50 in the profits of the sale.  N used his own account to purchase $3000 worth of lumber.  Under the terms of the agreement, N was supposed to use the loan funds to pay for materials.  When N failed to pay the lumber supplier, the lumber supplier sued N and C&O.


The court first held that “there can be no doubt that the enterprise here involved was in some sort a joint adventure and that all of the defendants were participants in it.”  Id. at 110.  The court went on to hold that N, by purchasing the lumber on his own account, and not from the construction loan funds acted outside his authority and therefore, could not bind C&O personally for his liability.  Id. at 111.  


In Hayward’s, Forte purchased land.  Forte contracted with Nelson.  Under the terms of the agreement, Nelson agreed to build duplex homes on the land and Forte agreed to pay for the construction.  Nelson did no receive any funds until the units were sold and all construction proceeds were to be held in trust for the various contractors.  Upon completion, Forte agreed to sell the homes and Forte and Nelson would share the profits 50/50.  143 Cal. App. 2d at 808.  Nelson purchased flooring from the plaintiff on Nelson’s own account .  Nelson made partial payments but ultimately defaulted to the flooring provider. 


The court assumed a joint venture existed, but ultimately held Forte was not liable for Nelson’s contractual obligation.  Id. at 8170818.  The court reasoned that the plaintiff did not know of Forte.  In other words, Forte’s existence was not disclosed.  In addition, the plaintiff, in extending credit, relied upon Nelson and not upon Forte.  Forte likewise did not know that plaintiff was a subcontractor or that it had supplied materials.  Finally, the contract required Norte to pay for labor and materials only from the construction proceeds provided by Forte.  There was no evidence that Nelson was authorized to use Forte’s personal credit instead of the loan proceeds.  In essence, Nelson acted outside the scope of his authority and consequently, Forte was not bound.  

