

The general rule regarding the proper exercise of an option was set forth in Bekins Moving & Storage Co. v. Prudential Ins. Co. (1985) 176 Cal. App. 3d 245, 250, where the court said:

An option is an offer by which a promisor binds himself in advance to make a contract if the optionee accepts upon the terms and within the time designated in the option. Since the optioner is bound while the optionee is free to accept or not as he chooses, courts are strict in holding an optionee to exact compliance with the terms of the option.  (quoting, Simons v. Young (1979) 93 Cal. App. 3d 170, 182, quoting, Hayward Lbr. & Inv. Co. v. Const. Prod. Corp. (1953) 117 Cal. App. 2d 221, 229, emphasis added).


Indeed, compliance with the terms of the option is a condition precedent to the tenant’s right to renew.  As explained in one case:

A covenant in a lease giving the lessee the option to extend or renew the lease is a purely executory contract, and at most confers a right to obtain a renewal or extension if there is a compliance with the conditions on which the right is made to depend. The conditions upon which the right to exercise the option depends are the payment of rent when due and the compliance by the lessee with the other covenants of the lease. Performance of the covenants is a condition precedent to the exercise of the right of renewal or extension.  (Klepper v. Hoover (1971) 21 Cal. App. 3d 460, 484, emphasis added).  


Addressing the situation where compliance with the covenants in the lease is an expresss condition to the tenant’s right to renew, one commentator writes that:

The courts have consistently recognized as a well-established rule that where a lessee's right to extend or renew a lease is dependent by express provision upon the performance of the other covenants and conditions of the lease, nonperformance or breach of the other the provisions of the lease will defeat the lessee's right to renew or extend.  Applying this rule, some courts have commented that it would be inequitable or improper to require the landlord to extend the lease when the tenant had proved to be undesirable and had violated covenants contained in the lease for the protection of the landlord, especially when performance was made a condition precedent to extension. (88 American Jurisprudence Trials § 63, emphasis added)


Bekins illustrates just how strict courts are in holding the tenant to strict compliance with the terms of the option.  There, a commercial tenant entered into a ten year lease with an option to renew.  The lease required written notice of intent to exercise the option six months before the end of the lease period.  The tenant, always believing that it would remain at the premises, made improvements, leased adjacent buildings, and changed the street name to “Bekins.”  Four months before the end of the lease period, the tenant provided oral (and later written) notice of its intent to exercise the option.  The landlord informed tenant that the option could no longer be exercised and that tenant would have to vacate, or renegotiate a new lease.   

The tenant argued that equitable considerations should overcome the minor fact the option was exercised two months too late.  Specifically, tenant argued that “in cases of mere neglect in fulfilling a condition precedent of a lease, equity will relieve when the delay has been slight, the loss to the lessor small, and when not to grant relief would result in such hardship to the tenant as to make it unconscionable to enforce literally the condition of the lease.”  Id. at 251.  The court disagreed holding that “equitable relief is not available, where failure to renew a lease within the time described was due solely to lessee’s negligence.”  Id. at 252.  Strict compliance with the terms and conditions of the lease is a condition precedent to the optionee’s right to exercise the option.

The case of TSS-Seedman’s, Inc. v. Nicholas (1988) 531 N.Y.S. 2d 827 is instructive.  The plaintiff in that case was a commercial tenant with a ten year lease.  The plaintiff timely exercised its option to renew on July 31, 1986, which was rejected by the landlord.  As is the case with Lessee, the tenant’s lease in TSS-Seedman’s conditioned exercise of the option on the tenant not being in default when the option was exercised.  

The court noted certain uncured defaults that existed at the time the tenant attempted to exercise its option to renew.  In 1981, the tenant was cited “with respect to the sprinkler connections at the premises.”  Another violation was issued with regard to the tenant’s “failure to provide approved, operative fire extinguishers on the premises.”  The court held “that because the plaintiff was in default of the lease by reason of the violations of record existing on July 31, 1986, the last date upon which it could exercise the option to renew, it could not validly exercise the option.”  Id. at 224.  The court further rejected the tenant’s claim that the landlord had waived the breaches, explaining that:

The landlord was not aware of the violations until after July 31, 1986, and the lease contained a nonwaiver clause. Contrary to the plaintiff's assertions, equity will not relieve it from its default under the lease where the record fails to demonstrate valuable improvements to the property which would convert loss of an option into a forfeiture and the breach of the lease was de minimis and resulted in no harm to the landlord.”  (Id., citations omitted).  


In Felder v. Hall Bros. Co. (1921) 235 S.W. 789, a farm lease was for ten years with an option to renew for an additional eight years.  One of the conditions in the lease was the that tenant “keep the fences and improvements on said property in good repair, and shall deliver the same at the expiration of this lease in as good condition as the same is now.”  In holding that the option could not be exercised if the tenant failed to keep the fences and other improvements in repair, reasoned that:   
Eight years, of itself, is a lease of more than ordinary length for farming lands; and 18 years is about the lifetime of ordinary farm improvements.  [¶]  It is conceded that the lessees paid the rent, but we assume for the purpose of this appeal that they did not keep up the repairs. We think it fair to assume that the parties contemplated there would be no default in this respect if the lessees sought to renew the lease, and that they would not seek to exercise that right if they had failed to keep their covenant to maintain the repairs.  (Id. at 791).  

