
A sole proprietorship is a legal fiction and is for all intents and purposes the same as the proprietor.  It is not a separate or distinct entity and has no organizational status separate from its owner.  (See, 18 Corpus Juris Secundum Corporations § 4 [“A sole proprietorship has no separate legal existence or identity apart from the sole proprietor.”]; 65 Corpus Juris Secundum Names § 14 [“Doing business under another name does not create an entity distinct from the person operating the business; the firm name and the sole proprietor's name are but two names for one person.”]; 1 Advising Small Businesses (2007) § 3:2 [“A sole proprietorship does not have any organizational structure separate from its owner.”]).  

“All contracts and other business arrangements are between the proprietor, in his or her individual capacity, and the contracting third party.” (Callison & Sullivan, Partnership Law & Practice (2007) § 2:1).  “The proprietorship is not a separate legal entity, and the proprietor is fully liable for business debts and obligations.”  (Id.)  

As explained in Pinkerton’s Inc. v. Superior Court (1996) 49 CA4th 1342, 1348, the “[u]se of a fictitious business name does not create a separate legal entity,” and “does not create an entity distinct from the person operating the business.  The business name is a fiction, and so too is any implication that the business is a legal entity separate from its owner.”  (emphasis in original, quoting Providence Washington Ins. Co. v. Valley Forge Ins. Co. (1996) 42 CA4th 1194, 1200).    


In Pinkerton, the plaintiff sued a Delaware corporation doing business in California under a fictitious name.  The corporation appeared itself and demurred to the complaint.  The demurrer was granted and the corporation was dismissed.  No appearance was made on behalf of the fictitious name, and plaintiff subsequently took the default of the fictitious name.  On appeal the corporation argued that the dismissal of the action against it was also a dismissal of the action against the fictitious name.  The court agreed saying:

If a plaintiff sued “Mark Twain” for money damages, and Samuel Clemens appeared in court, explained “Mark Twain” was the fictitious name he used for publishing purposes, responded to the complaint as Samuel Clemens, and obtained Samuel Clemens' dismissal from the case, could the plaintiff then continue to pursue the action against “Mark Twain”? Of course not! By the same token, we hold here that if a plaintiff sues a corporation by the fictitious business name it uses, and the corporation appears, responds to the complaint in its corporate name, and obtains a dismissal, the plaintiffs cannot then obtain a default judgment against the fictitious business name as a legally distinct entity. (Id. at 1343-44).  

The bottom line is that the sole proprietorship is the same as the sole proprietor.  There is no such thing as the sole proprietorship; it is just a fictitious name used by the owner, but is for all intents and purposes, the same as the owner.  
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